
 

 

The high seas and the Area of the deep seabed (areas beyond national jurisdiction or ABNJ) contain perhaps the 
largest reservoir of biodiversity left on Earth. But as our technological capacity and demand for resources have 
grown, the human footprint on the ocean has expanded. Today, the oceans are under enormous pressure from 
stressors including fishing, habitat destruction, climate change, ocean acidification and pollution. However, the 
rules and regulations and institutional governance structures for the conservation and sustainable use of marine 
biodiversity have not kept pace with these developments. This is particularly true of the overarching legal 
framework for all maritime areas – the 1982 United Nations Convention on the Law of the Sea (UNCLOS).  

The management challenges relating to ocean resources have evolved in ways that never could have been 
imagined when UNCLOS was negotiated in the 1970s. Fishing fleets have grown larger and more efficient, driving 
the percentage of fish stock considered to be fully exploited, overexploited, depleted or recovering from 
depletion to 85%.  Overexploited and depleted stocks constitute some 32%, up from only 10% in the 1970s. 
Technological advances have opened previously inaccessible regions of the deep sea to exploration and 
exploitation. Scientific advances have also paved the way for the potential development of pharmaceutical, 
cosmetic and nutraceutical uses of marine genetic resources.  

Recent decades have also seen the development of new standards of environmental planning and decision-
making. These include the precautionary principle— embodied in Principle 15 of the 1992 Rio Declaration—and 
the ecosystem approach—incorporated in many recent environmental agreements, including the 1995 Fish Stocks 
Agreement and the 2002 Johannesburg Plan of Implementation.  Marine protected areas (MPAs), strategic 
environmental assessments (SEA) and environmental impact assessments (EIA) have likewise been acknowledged 
as crucial tools for protecting marine biodiversity and managing human impacts on marine ecosystems, yet there 
is no structure for applying these tools in ABNJ. This is exacerbated by the lack of regional bodies mandated to 
promote conservation in most parts of the ocean.   

Endorsing recommendations by the ad hoc working group known as BBNJ, the United Nations General Assembly 
in December 2011 agreed to convene a process to ensure that the legal framework under UNCLOS effectively 
addresses the conservation and sustainable use of marine biodiversity in ABNJ. One way forward is the 
negotiation of a multilateral agreement under UNCLOS:  a so-called 'Implementing Agreement.' The process could 
address the conservation and sustainable use of marine biodiversity in ABNJ, including:  
 

 Area based-management tools, including MPAs; 

 Marine genetic resources, including questions related to 
the sharing of benefits; 

 Environmental impact assessments; 

 Capacity-building; and 

 Transfer of technology.  

The following document sets out the potential elements of such an Implementing Agreement. Taken together, 
these elements provide a framework for the conservation and management of biodiversity in ABNJ that would go 
a long way in addressing current gaps in ocean governance.   
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Potential Elements of an UNCLOS Implementing Agreement 

Objectives: The conservation of biological diversity, the sustainable use of its components, and the fair and 
equitable sharing of benefits arising out of the utilization of marine genetic resources in ABNJ. 

Application:  Biological diversity and its components and marine genetic resources in ABNJ;  benefits arising from 
marine genetic resources obtained from ABNJ and their utilization;  and processes and activities carried out under 
the jurisdiction or control of Contracting Parties which have effects in ABNJ. 

General Principles: Open and transparent decision-making based on the best available scientific information and a 
precautionary, ecosystem-based approach to planning and management. 

Element 1 – Cooperation for the Conservation and Sustainable Use of Marine Biodiversity in ABNJ: Area-based 
management tools, including marine protected areas (MPAs); environmental impact assessments (EIAs) and 
strategic environmental assessments (SEAs); capacity-building; technology transfer; fair and equitable sharing of 
benefits. 

Element 2 – Transparency, Access to Information and Public Participation: Requirements for open and 
participatory decision-making processes relating to ABNJ. 

Element 3 – Establishment and Management of Marine Protected Areas: Identification of sites and designation 
of conservation objectives based on best scientific information; cooperation with relevant international and 
regional bodies; and development of management, supervision and monitoring measures.  

Element 4 – Environmental Impact Assessments and Strategic Environmental Assessments: Transparent 
processes for prior assessment of activities with potential adverse impacts, including cumulative impacts, on ABNJ. 

Element 5 – Conservation and Management Measures for ABNJ: Framework for developing measures to achieve 
the objectives of the Implementing Agreement, including following EIAs or SEAs, and to ensure the effective 
management of MPAs. 

Element 6 – Access to Marine Genetic Resources in ABNJ: Use of EIAs and conservation and management 
measures to address access to and acquisition of marine genetic resources; measures to ensure conservation and 
sustainable use of marine genetic resources and mitigate impact of their collection. 

Element 7 – Sharing of Benefits from Marine Genetic Resources from ABNJ: Mechanism to decide benefit sharing 
from the utilization of marine genetic resources obtained from ABNJ;  measures to ensure the traceability of 
marine genetic resources obtained from ABNJ. 

Element 8 – Transfer of Technology, Information Sharing: Transfer to developing States of technology and 
scientific knowledge relating to activities in ABNJ;  collaboration and cooperation in technical and scientific 
research and development programs. 

Element 9 – Capacity Building: Promotion of capacity-building, capacity development, and strengthening of 
human resources and institutional capacities to carry out rights and responsibilities under the Agreement. 

Element 10 – Possible Institutional Arrangements: Conference of Parties;  information clearing-house; financial 
mechanism;  provisional application. 


