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Michigan Enacts Landmark Jail Reforms

Historic legislation aims to reduce incarcerated populations, improve public safety

Overview

Jail is good for removing a dangerous person from society while the courts
handle the case. But people also go to jail in huge numbers ... for low-level,
nonviolent offenses, for technical violations on their probation rules or
simply missing a court date. That'’s not what jail is for.”

Representative Bronna Kahle (R-Adrian), Detroit Free Press, July 22, 2020

On Jan. 4, 2021, Michigan lawmakers adopted a package of 20 jail reform bills—a historic slate of changes
affecting every aspect of local criminal justice systems. The laws, which took effect in 2021, are a model for state-



level policy change affecting local jail populations and will protect public safety while helping thousands of people
in Michigan avoid arrest and incarceration for low-level offenses.

The bills stemmed from the recommendations of the Michigan Joint Task Force on Jail and Pretrial Incarceration,
a bipartisan group of state and county practitioners, policymakers, and people directly affected by the justice
system, that the governor established to elevate jail reform as a shared priority. The group’s task was to analyze
data, statutes, and existing practice in Michigan and to recommend policy changes that could safely reduce jail
populations. Legislators on both sides of the aisle, prosecutors, law enforcement officials, district court judges,
and a diverse coalition of advocacy groups supported the task force's recommendations.

The resulting reforms eliminate driver’s license suspension as a penalty for infractions unrelated to dangerous
driving, increase the use of interventions in lieu of arrest, improve probation practices, and reduce the use of jail
time as punishment for many nonviolent offenses. These actions will help keep families and communities intact,
make better use of taxpayer dollars, and provide a template for other states to address the financial and human
costs associated with incarceration in jail.

Background

e
Niék H?gen for The Pew Charitable Trusts

The Michigan Statehouse in Lansing. State leaders worked across party lines to fix county jails.



i1 This is not reactionary policy—it’s thoughtful and purposeful. These bills
are rooted in data, informed by research, and built on the consensus and
compromise of a diverse group of stakeholders.”

Senate Majority Leader Mike Shirkey (R-Clarklake), Michigan governor's press release, Jan. 4, 2021

Jails in Michigan are operated by the counties, and as a result, before 2019, state legislators did not typically view
them as a priority. However, state-level policy plays an important role in the number of people sent to jail and the
length of time they stay there, as well as in ensuring that people are treated fairly and equitably regardless of the
jurisdiction.

It was in this context that the work of the task force began. The group started with a series of questions that no
one at the state level was able to fully answer: Who was coming to jail? What were they coming to jail for? And
how long were they staying?

Task force findings

To answer those questions, the task force examined 10 years of statewide arrest and court data and three years of
data from a diverse sample of 20 county jails,’ conducted dozens of stakeholder interviews and roundtables, heard
testimony from hundreds of people across the state, and reviewed relevant legal and policy research. The Pew
Charitable Trusts and the Crime and Justice Institute provided technical assistance, including research and analysis,
to the task force. Unless otherwise noted, the data in this brief was drawn from the task force's final report.?



Population growth

The task force found that Michigan's jail incarceration rate tripled from 1960 to 2016, even as crime in the state

dropped to a 50-year low. (See Figure 1.)

Figure 1
Even as Crime Fell, Michigan Put More People in Jail
Rates of jail incarceration and total and violent crime, 1960-2016
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Note: Total crime is the sum of property crime and violent crime. Rates shown are per 100,000 residents.

Sources: U.S. Census Bureau, Population and Housing Unit Estimates, https://www.census.gov/programs-surveys/popest.
html; Federal Bureau of Investigation, Crime Data Explorer, https://crime-data-explorer.app.cloud.gov/pages/home; Bureau
of Justice Statistics, “Census of Jails, 2013" https:/www.icpsr.umich.edu/web/NACJD/studies/36128; Bureau of Justice
Statistics, “Annual Survey of Jails,” https://bjs.ojp.gov/data-collection/annual-survey-jails-asj
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Racial disparities

Black residents made up a disproportionate share of that jail population. For example, between 2016 and
2018, Black men and women were approximately 13% of the population in the counties studied but 37% of jail
admissions. (See Figure 2.)

Figure 2
Black Michiganders Were Sent to Jail in Disproportionate Numbers
Jail admissions and resident population by race, selected counties, 2016-18
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Note: Antrim and Muskegon counties are part of the 20-county sample of jail data collected but are excluded from this
analysis because of incomplete race data.

Sources: Pew analysis of sample of jail data from 20 Michigan counties, 2016-18; U.S. Census Bureau, Population and Housing
Unit Estimates, https://www.census.gov/programs-surveys/popest.html
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Many people held in Michigan jails were awaiting trial or serving sentences for low-level offenses, such as driving
without a valid license or possession of a controlled substance, that pose little public safety threat. Yet some of
them stayed in jail a month or longer, consuming space and other scarce resources.

Housing people in jails cost Michigan counties nearly half a billion dollars each year, and negatively affected
communities throughout the state. Recent research shows that even short stays in jail have a destabilizing effect,
costing people their jobs, housing, and custody of their children, and leading to other impacts that upend lives
and increase the risk of future reoffending.?

Addressing these complex issues became a priority for state leaders and served as the impetus for the task
force's recommendations, which became the basis of the legislative reforms. The reforms sought to ensure that
Michigan’s jails were being used for their intended purpose: maintaining public safety.

11 \We see hundreds of cases over our career, thousands often, and we try to
make the best decisions in each one. But we rarely get the opportunity to
see the results of our decisions in the aggregate.”

Bridget McCormack, chief justice of Michigan Supreme Court and co-chair of the Michigan Joint Task
Force on Jail and Pretrial Incarceration, Bridge Michigan news website, April 17, 2019
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A meeting of the Michigan Joint Task Force on Jail and Pretrial Incarceration, which developed policy
recommendations that formed the basis of the state’s legislative package of jail reforms.



The Michigan Joint Task Force on Jail and Pretrial Incarceration

Governor Gretchen Whitmer (D) created the Michigan Joint Task Force on Jail and Pretrial Incarceration
in 2019, in partnership with Senate Majority Leader Mike Shirkey (R), House Speaker Lee Chatfield

(R), Chief Justice Bridget McCormack, and county leaders, to analyze Michigan jails and draft policy
recommendations to safely reduce their populations.

Task force members

Lieutenant Governor Garlin Gilchrist Il (D) (task force co-chair), Office of the Governor
Chief Justice Bridget McCormack (task force co-chair), Michigan Supreme Court
Dr. Amanda Alexander, Detroit Justice Center

Honorable Thomas Boyd, 55th District Court

Sheriff Jerry Clayton (D), Washtenaw County Sheriff's Office

Craig DeRoche, faith leader, former speaker, Michigan House of Representatives
Honorable Prentis Edwards, 3rd Circuit Court

William Gutzwiller, Michigan Association of Chiefs of Police

Dale (DJ) Hilson (D), prosecutor, Muskegon County

Monica Jahner, Advocacy, Reentry, Resources, and Outreach

Dean Sheryl Kubiak, \Wayne State University School of Social Work

Lieutenant Jim Miller, Allegan County Sheriff's Office

Representative Mike Mueller (R), Michigan House of Representatives

Attorney General Dana Nessel (D), Michigan Department of Attorney General
Takura Nyamfukudza, Chartier & Nyamfukudza, PLC

Commissioner Bill Peterson (R), Alpena County Commission

Senator Jim Runestad (R), Michigan Senate

Senator Sylvia Santana (D), Michigan Senate

Commissioner Jim Talen (D), Kent County Commission

Rob VerHeulen, business leader, former member, Michigan House of Representatives

Representative Tenisha Yancey (D), Michigan House of Representatives



Legislative reforms

The enacted legislation addressed four key areas: arrest alternatives, alternatives to jail sentences, community
supervision reforms, and responses to traffic violations.

Arrest alternatives

11 We need to expand the number of crimes for which an officer can give
someone a citation instead of making a custodial arrest. There are hundreds
of misdemeanors now that officers have no choice but to arrest for, when

a citation would improve the overall process for both the police and the
defendants.”

Senator Roger Victory (R-Georgetown Township), Michigan Senate Majority press release, July 22, 2020

Misdemeanor arrests and bookings into jail can upend people’s lives and tie up law enforcement resources for
what are often minor infractions. Some of this can be avoided by using citations—tickets that include a time and
date for a future court appearance—as an alternative to custodial arrest for people who do not pose a threat to
the community. Citations allow people charged with a low-level misdemeanor to go about their lives while they
wait for their court date and enable officers to avoid the lengthy arrest process and get back on the street faster.

Although citations are not appropriate for all offenses, the task force found that state statute did not authorize
the use of citations for many misdemeanors for which officers might want to issue them. Overall, officers issued
citations in only 10% of nontraffic offense incidents. (See Figure 3.) Even for some common misdemeanors
eligible for citation, such as disorderly conduct and third-degree shoplifting, officers issued citations 20% to 25%
of the time, and otherwise made custodial arrests.



Figure 3
Michigan Underused Citations as an Arrest Alternative
Law enforcement action by type for nontraffic offenses, 2018
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The task force also found that courts needed better options for addressing “failure to appear” charges, which
stem from missed court dates and were the most common reason for arrest in Michigan in 2018. (See Figure 4.)

Figure 4

More People Arrested in Michigan for Missing Court Than for
Assault, DUI

Most arrests by offense type, 2018
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Most people who skip court do so not because they are trying to evade justice, but because they are unable to
take time off work, do not have transportation to court, or are caring for relatives.* Nevertheless, Michigan courts
were routinely issuing arrest warrants for people who had missed their court dates, despite options to handle
those situations differently.
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The enacted legislation

e Expands law enforcement officers’ discretion to issue citations for all but the most serious misdemeanors,
getting officers back on the street faster and allowing people involved in nonviolent misdemeanors to avoid
the consequences of an arrest and jail booking.

e Reduces the use of warrants to enforce court appearance by making a summons to appear in court the
default method for initiating a case against people charged with nonviolent offenses and gives people who
miss court for the first time two days to reschedule their appearance before a warrant is issued.

o Allows defendants with low-level warrants that are less than a year old to show up at the courthouse and
be arraigned or receive a new court date without being arrested.

Relevant bills passed and their sponsors

Senator Jeff Irwin (D)
S.B. 1047 - Warrants

Senator Roger Victory (R)
S.B. 1046 - Citations

Alternatives to jail sentences

11 We can build safe and healthy communities by ensuring people, especially
younger adults, who have made a mistake have a chance to make things
better and thrive. Sending people to jail isn’'t always the best option. | am
proud to be part of this bill package that improves our justice system in a
smart way, holds people accountable, and makes good fiscal sense.”

Senator Stephanie Chang (D-Detroit), Michigan Senate Majority press release, July 22, 2020

Although most people admitted to Michigan jails stay less than a week, people serving a sentence, rather than
being detained before trial, often stay the longest and take up the most space in jail. Jail sentences are costly
and disruptive, and have little rehabilitative effect: Research shows that people sentenced to jail have higher
recidivism rates than similar people who are not incarcerated.”

To preserve resources and limit the personal and social consequences of jail stays, the reforms prioritize nonjail
sentencing for misdemeanors and low-level felonies, expand alternatives to incarceration for young people, and
eliminate many mandatory minimum jail sentences.
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The enacted legislation

e Requires the use of nonjail, nonprobation sentencing, such as community service, behavior modification
classes, or fines, as the default option when sentencing all but the most serious misdemeanors. Judges who
sentence someone to jail or probation for most misdemeanors or certain nonviolent felonies must go on the

record with reasonable grounds for doing so.

Raises the maximum age of eligibility from 23 to 25 for Michigan's Holmes Youthful Trainee Act, which
diverts young people from jail and allows them to resolve offenses without a criminal record.®

Eliminates required jail time for minor offenses, including most mandatory minimum jail sentences in the
vehicle code, school code, public health code, railroad code, and natural resources and environmental

protection act.

Relevant bills passed and their sponsors
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Senator Sylvia Santana (D)
S.B. 1048 - Sentencing

Representative Joseph Bellino (R)
H.B. 5844 - Mandatory minimums

Representative Tommy Brann (R)
H.B. 5855 - Mandatory minimums

Representative Jack O'Malley (R)
H.B. 5857 - Mandatory minimums

Senator Stephanie Chang (D)
S.B. 1049 - Holmes Youthful
Trainee Act

Representative Tim Sneller (D)
H.B. 5854 - Mandatory minimums

Representative Steven Johnson
(R)
H.B. 5856 - Mandatory minimums



Community supervision reforms

11 The best way out of a life of crime is a job. If we structure probation in a way
that sets people up to succeed instead of feeding people back into jail, we
can jumpstart the economy and reduce reoffending.”

Senator Michael MacDonald (R-Macomb Township), Michigan Senate Majority press release, July 22, 2020

Michigan has the nation’s sixth-highest rate of people on community supervision.” This means hundreds of
thousands of state residents are at risk of incarceration if they cannot keep up with their probation or parole
rules, such as abstaining from alcohol, abiding by a curfew, or participating in treatment programs. Technical
violations—noncompliance with one or more supervision rules that may result in a sanction or revocation—are
the third-most common offense for which people are in Michigan jails, another way in which low-level, nonviolent
offenses drive growth in jail populations.

Michigan has the nation’s sixth-highest rate of people on community supervision.

The task force found that responses to supervision violations varied widely across the state, despite evidence that
providing clear, proportional responses produces better outcomes.® Research shows that probation terms should
be short and conditions should be tailored to the risks and needs of the person on supervision.

The community supervision reforms aligned with national best practices® to conserve public safety resources and
help Michigan residents succeed on supervision.

The enacted legislation

¢ Reduces the maximum probation term for most felonies to three years, with extensions allowed up to five
years total with on-the-record justification, to ensure that people do not remain on probation longer than is
necessary to complete their rehabilitative goals.

o Establishes criteria for early probation discharge—an incentive for complying with conditions of community
supervision. The law requires judges to conduct a hearing before early discharge only in cases where the
victim has registered to receive case updates.

e Limits jail time and arrest warrants for technical probation violations.

e Requires that probation and parole conditions be tailored to the assessed risks and needs of the person on
supervision and, if applicable, the needs of the victim.

13



Relevant bills passed and their sponsors

Senator Ed McBroom (R)
S.B. 1051 - Parole

Senator Michael MacDonald (R)
S.B. 1050 - Probation

Responses to traffic violations

i1 This legislation is precisely the fix so many people of our state need, taking
tangible steps to break down barriers that have only served to place
individuals under further strain as they work to get their lives and livelihoods
back on track... [D]river’s license suspensions or revocations will no longer be
wielded over Michiganders as a means to sanction offenses that had nothing
to do with driving factors.”

Representative Tenisha Yancey (D-Harper Woods), Michigan governor's press release, Jan. 4, 2021

Before the reforms, Michigan was using driver’s license suspensions to penalize a variety of offenses. The task
force learned that in 2018 alone, the state suspended more than 350,000 licenses for failure to pay fees or show
up in court. Driving without a valid license was the third-most common reason for jail admission in the state from
2016 to 2018, but Black men and women were much more likely to be arrested and jailed for these infractions
than their White counterparts (see Table 1), which significantly contributed to the overrepresentation of Black
people in Michigan's jails.
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Table 1

Driving Without a Valid License Was the Most Common Charge at
Jail Admission for Black Residents in Michigan

Most serious charge at jail admission by race, selected counties, 2016-18

Operating a vehicle under the influence of alcohol 14% 18% 9%
Assault 10% 10% 1%
Driving without a valid license 9% 6% 13%

Note: Additional races are excluded from analysis because of small sample sizes; 96% of jail admissions in the counties
studied involved Black or White individuals. Antrim and Muskegon counties are part of the 20-county sample of jail data
collected but are excluded from this analysis because of incomplete race data.

Source: Pew analysis of sample of jail data from 20 Michigan counties, 2016-18
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i1 | haven't had any felonies in my life, but what | have had is just like having

a felony. I've had several run-ins with traffic offenses. ... I'm 45 years old, |
just recently just got my driver’s license back two years ago ... and for years,
maybe about 20 years, my license was suspended. ... Through that process |
went to jail maybe over a dozen times.”

Kamal Lukata Anderson, lifelong Detroit resident, task force testimony, Oct. 18, 2019

Losing a driver's license makes it hard to get and keep a job, take care of children, and run essential errands, so
many people continue to drive after their licenses are suspended. And in addition to these harmful consequences,
license suspension is also a major drain on the state’s criminal justice resources: About half of all court filings in
2018 were traffic offenses.

After hearing from a variety of Michiganders who had been involved in the state’s criminal justice system for
years—or even decades—in a cycle that started with license suspension for nondangerous driving offenses, the
task force recommended that state laws change to end the practice.
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The enacted legislation

¢ Eliminates license suspensions for failure to appear in court or pay fines and fees, except where the
underlying offense is a serious motor vehicle violation, and for other nondriving crimes, such as controlled
substance offenses.

e Reclassifies certain traffic misdemeanors as civil infractions, which can be handled in civil court and are not
subject to arrest or incarceration.

Relevant bills passed and their sponsors
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Representative Bronna Kahle (R)
H.B. 5846 - License suspensions
H.B. 5853 - Traffic misdemeanors

Representative Mike Mueller (R)
H.B. 5849 - License suspensions

Representative Tenisha Yancey
(D)
H.B. 5851 - License suspensions

Representative Cynthia Neeley
(D)

H.B. 6235 - License suspensions

Representative Luke Meerman (R)
H.B. 5847 - License suspensions

Representative Rebekah Warren
(D)

H.B. 5850 - License suspensions

Representative Lori Stone (D)
H.B. 5852 - License suspensions

Representative Beau LaFave (R)
H.C.R. 29 - License suspensions



Other recommendations and next steps

1 I'm extraordinarily proud of our collective work over the last two years to
understand and improve the criminal justice system. Next year, we must
continue to work together to find ways to provide second chances through a
smarter, safer, and more effective justice system.”

Garlin Gilchrist Il (D-Detroit), lieutenant governor and co-chair of the Michigan Joint Task Force on Jail and
Pretrial Incarceration, Michigan governor's press release, Jan. 4, 2021

The task force put forth 18 policy recommendations. In addition to the reforms enacted in 2020, legislation
addressing several additional recommendations has been introduced as part of the state's 2021-22 legislative
session. The proposals in those bills primarily focus on investing in community-based treatment to divert people
with mental health issues away from jails, prioritizing the needs of crime victims and survivors, and amending
pretrial release policies in a way that balances public safety and liberty.
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Conclusion

Michigan's historic reforms will help the state safely reduce jail populations, protect defendants’ constitutional
rights and ability to work and take care of their families, and reserve limited public safety resources for the people
who need them most.

As jails continue to drive taxpayer costs and negatively affect the lives of residents in counties around the
country, Michigan's work offers a template for states seeking to improve local criminal justice systems. By
examining their county jails and offering similarly bold, data-driven proposals for change, leaders in other states
can become better stewards of public safety resources and prioritize alternatives to incarceration in jail for
hundreds of thousands of people each year.

11 Somewhere along the way, as Michigan’s jails tripled in size, their purpose
got muddled. They became a tool for debt collection. A tool for responding
to homelessness, mental iliness, and addiction. To address this problem,

we have to sharpen our focus on public safety. At each point in our justice
system—from issuing warrants, to making arrests, to deciding who should be
released pending trial, and how those found guilty should be punished—our
laws should focus police, judges, and other decision-makers on immediate
safety threats rather than money, addiction, and nuisances.”

Sheryl Kubiak, dean of the School of Social Work at Wayne State University, Detroit Free Press, May 2, 2020
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